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, STAYE 0F MOSTAKA
REFORE ‘Mie BOSRD OF 'I:'H'_F'E-EHI'I_EI_ APPERLE

TH THE MATTER OUF UNFALR LABDH PRACTICE HO. 19-Hli

LEWLSTOWH EDDCATION ASSOCTATION,
HER

F

Complainant,

FERGUS COUNTY GCHEODL DISTRICT

}
}
:
)
}
=y ::: FINAL OBBER
)
RBIL L, IEWIATONH .  HORTANR, '

d

!

D tandant.
il Ll T o Sk B s ok

Tne Flndings of Fact, ConcluRlons of Law and Reconmended
firdar wire [esued by fearing Examiner Eathryn Walker on
Fabrsiary '3, 1982.

Eroaprtliona o Bha Pliadinga &l Pact, Conclesions of Law
and Raccamanded Greder wera iled by Bpilis Lorline, Attorcoey forc
Complainont, on Febiwsary 17, 10R2.

ffter reviewing the rocord and congidering thi Relafno ond
oral arquoobtd, the Goard ordscs as Followss

1. 1T IE OEDERED; that bhe Excapbionas of Conplainant Lo
o Plndlings of Pact, Conolusicns of Law angd Aocommended Order
ara leereby doniod.

L IT I8 GIRLBEEED, thalk Ella Bosed Ehiedaloves addaphs the
Findinges of Fact, Conclusions of Law - and Beconmandad Osder of
Hearing Examiner ¥othryn Walker pa the Final Order of chis

Boad,

NKTE Ehls ll_'l-éf day ol March, 1902,

Bl OF PERGONHEL KRPIFERLD
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STATE {15 MIKTANA
OEFORE THE BOARD OF PEASANNEL APPEALS
& THE MATTER OF RIFALR LAGBOH PRACTICE CHARSE NGO f9-0i-

HOLERTETORN EMICATTON MESOCIATICN, HEA,
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Comjila lnant [

FIMNTHGS F FACT,
CORCLUSIONS .OF LM,
AN RECHMMENDED DRDEN,

slErslE -

FEHGUS COUNTY SCHOCL DISTRICT HO- 1, |
LEMISTCMN . MONTANN, 1
I

Lafendant.,
LI R B R T AR T TR RS TR i ok ® w® @

i May 10, 1981, the Lewistown Education Rssociatian, MEA, T1Eed an
unfair labor praciice chavge with this Doard ailoging that Ferqus County
Stheal District Ko, 1 had vielated soction 39-31-101{5) MCA By making
unflateral changes In working concitfons withoul barg=ining with Coamplainant
regarding the business Teave provision 40 the parties cellective bargaintng
dgreeitent, and had vinlated sectioma 32-21-401 (1] and {5) HCA by refusing to
accapt gEfevinces Filed by Commladinant,

Un Hay 25, 1931, this Soard recaiyed the Defendant's fnswer denying
those charges,

Even though this uafair labor praclice charge invalved nuesticns of
coatract Interpretation. this watter was nal deferrnd under the Collyer
doctring becanse the parties® collective Baegaining agreeswnd did oot pro-
Wide fur birdiog arbitration, a prarequisitn for Collyor deferpal.

The pre-hearing confaronce and heariog In this metter wern halid Septen-
ber 10y 1903, in Lesfatopn, Mentand, They were held ands@ tha asthority of
gRchion 39-31-L00d. M0h lnl‘i Ak provided far by the Mortana Rdmindstrative
Procedure het, Titln 2, Chapter 4, HCA.  Kathrym Walker was tho hearing
examiner, Enilie Lorfng of the law fiem of #110ey aml Loring representod
the Complainont. Bradley Pareish, Tergus County Doputy County ALbornsy,
represnnied the lefandant,

This matter was degrad soboltled or the day the Tast brief was §ilad

with bhis Board, Dotober: 20, 159381,
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CIHMT [+ Did Cefondant violate sectian 30-E-4DL(5} WA by nakirg
unftataral changes in working conditlons without barostning with Complainant
regarding the business Teava provision in the partics' collectdve Bargaining
ngreensnt?

COONT 018 0 Defendant violale sections A%=3L-401{1] and {5) MDA By
refusing to accept griovances IMied by Conplainant?

FIHHNGS OF FALCT

Heving comsidored the entirs vocord |0 thfa mattor, Includ frg wwarn
testimany, exhibits, and post-kearing hriofs; these arn the Finlings of fage:
COHINT 1

I The business |eave provision of the 1900-81 collective toroainieg
sqresmant between the Bnacil of Trostoes of Scheal District Maiber dne,
Lewistown, Montand [ the “Sehoe] Bistrdct') and the Lewistown Education
dssuciation [the "Ascociation”) slaces:

0. BUSTHESS LEME:

oo Two {2) days business leave perschoo] year shall be sutharized
ench Leaching eoployes by the Peincipal subfect th avallablliey
of substitute and advanced noblce o nesd for this leaye, Ono
doy of substitute's pay wilT be deducted from the teaching on-
ployec-salary For each day of sutherized business Teave,

2.0 This business Teave provision has Benn Contalned in the narties’

ool tectitve havaatning agreemnnts: since 1L was original 1y pegotlated in 1972

204 wr 1973 AL Lhose 102 or 1973 nogotiatians, the Asspeiatinn proposed &
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"persosal leave® provision, According to then-Assoctatlon necotiatar James
Larrall, the Assoclatlon “ran futo o roadblock with the torm ‘parsosal®.*
Thernfare, the Assuciation changed |ts proposal to *pevsonal bissfness leave.®
Mscussian ensind st Tirally the “hesimess leave” provision that romatns

In the current contracl was agreed $o.

4 Bonald Matison has heen superintendsnt of the Schonl Gistrict
Ehroughout the tios the business Teave provision has bBeop in the parties’
Ehntract, -Since Lhe provision became part of the contract, 1t hes Bom
suporintendent Mattvon's undorstand lng thsl budipsss Tesye is For the

conduct of busimess: Ehak is not fnoconflict with Article W1 al Lhe contract.
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Through meelings @nd inddyidua] diecussions, be has relaynd 15 understapding
in the Schonl Msbelct's pripcipals, whio are charged Ly the srovision's
language with zuthorizing businnss Teave, and hes instructed then ta arait

or domyorequesty for bislpesy Tsays .:.r.-:u:.r'|Hnu'I_-.|_|

Ao In 197 Leanard Magston,“a toacher for the School Disteiet, requestar
and was granted businoss leave by then-Princtpal Rafter. Nr. Mapston 4 nok
offer and Wit not roquested to supply s rezcon for taking ©hils Teawn.

boo Jdamed Carroll, a teacher far the Schoo) Blstrict, tank busipess
Teawe approzinately thron t1oes when M. Fadter Was princlpal.. Mey Caresl]
explained the reasens far the requests 11 he wantod oo, Bt was pat askes fn
auipliy Lhe roasans.

8. In Howether, 1970, Mr. Mapston was granbed business - leave by Ehen-
Principal Copps although he offered na rezson for the reqpct and mons uss
asked,

Poo A August 1, 1979, Robert flaver becane principsl of the School
Mserice™s migh school. AL that tlae there wera o wreitlen quide) ires re-
aaicding the authorizaclom of Gusicess loave, Howowsr, 45 6 resgll of dige
cussians with Superintendent Hattson, 10 was Principa] Baver's understanding
Ehat Bnsiness leinse wain't for "persnna) ledve” and wss &0 be used Tor the
conduct of hustness that couldn't he talen care of durlng schoal bours that
masn't fn confllet wilh Arbdclo ¥1 of the comtract, e wat mpeci Tigally 2ald
by Supsrintendent Hillson o ascertain the cengral resson for the roguest far
b iness Tasyn,

Bo  In March; P, Nr, Mapston raguasted business Teave From Principal
ltaver,  He gave advancod notice, o substitutn wsgavaifable, and he suppliad

the reason For his roguest whes Freincipel Bavor askail, Principal Naver dpited

IIl“'l'-:--'h!- el dhve partlex’ [980-51 doabeace slbsfomg

Ol umploynune, A cesching onplopee - Dleerdet Weadwr dnpe ahall
Lzke na-ather eapiouwseat wlded Tnteeferan (oo amy ey wikh Efas  Aab
oF deaahing aor sssilgmnd gaxlicd curricufar dirblaw,
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W, Mapston's request bocause 1t was mol for tho conduct of husiness.-

8. In March, 98I, Janes Hamling, a teacher for the School District,
requested business lesye af Prineipa? RBower's sssdstant {Peinctph] Fiver
wias out of (own),  Ewen Lhoudh Wre. Haeling gave advanced aotice, o subs il tile
was ayallablie, and The Freaton Tor the regoost wes gonorasl by kioss, Bl
Fequest was denfed,”

10, dince ha hos liden principal for the Schoal DiSteict, Principal
Rayer hos hod approximatede si applications  for butinecs Teave.  Hoe his.oasked

Ehe ressiot for the requests when tho applicants haven't yoluntesrod the

Information, and hes denfed semo of the reguests [fn addibien o the requests
of Hr. Mapston and ¥, Haaling described above, theve was seaticn of Lhe
denial of a Weo Ellestad’s request for business leave],
11 Froo the tipe {1 was locerporated into the contract in 1572 or
P973 unti] 1981, thare were no Wil Lben guldelines resarding busingss leave,
120 On ddmpary 2, 1981, tho Schoal Ddsteict's: Boord of Trusbees

approvel the folluwing *Guidel ines far Adodn|stration of Business Leave™s

In the past, thero kave been questions conceming the equitable
spplication of the District basireess Jeawe policy For besching personnci. |
Those nuesticns have been posed by belh Uhose perscns whn wern respon- |
tihie for its administration and those persons who were 135 beneflctarfes,
The: fallewing 15 a copy of the policy and guidelines to assist in the
gilministralion of the pnlicy:

MILTEY:
Busipess Leawve: Twe () days business Jedve per school year $hall

B -authorized pach tesclilng E'I'||'||I'IIEE by the Peincipal suliech to
gyl labiTity af dubsLlitets and advanced notice neod for Bhis lesve.

='J-I'r. Muprrron hed reguescel Che bisilneas ledva Lo pabsd hdo Sain playg dn

an syppeadofem bagknebal] oprmamsmne, Fren phough his request for beednees
Josre way diondod, b vad allowed B abbenl che boubpamcnt a5 8 cleperins &6
g1 lass af pai.

e, Manldng bed reguesten Sbs hundnows Terve to sefases an opb-of = oer
basferball tomcnamsnt, Mis poquast for boodnprs Jodwa was dend md bacsunm) | G
Elar splncion af fle Sohoal Mdabeisd, Sl frdson s D el lice gloh Arclels
VI of the capCeact. Fowover; M. foelfog eap-allowed tn feke profadstona
Jamvw By Feferoes: Lhe g, The aauiopg of g Jee recolved. fop saifidses D
ek deduceed From s Rai.
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Une day of substitute's pay wilT be deducted Trom tho teachisy
eap loyee s5fary for each day of authorized busfness legwe:

GUTEELINES:

1 L}

1

EAAMPLES: OF “HUSINESS LEAVE" THAT TYPLCALLY WAY BE APPAGVED:

"Rusiness beave® is interpreted to be that Lype of activi by
that roquires the persooal attontfon of the ormlayee, 1L 4s
anactivity that affecls the ocomomic andfor family welfars of
the niplayee [hit cannnt he attended tos obhor than ilurlmi thn
normal Working Rours of the. school day.  Sucl lesve must not
be-relatenl to other arploymant outshile of District ALE fanment,

“Businnss Leave” 1 not tmtendeid to provice tine for gafnful
eeplognent outside of the District fob assionment or activities
that coubd he constried as boing related to ather employment.

Leaye for recrsational sctivities: such 4= hanting, sifing,
Fishing, wacationinp, etc.. way not be counted a3 business leaves

Lt should be epphasized that the uninterrupted guidancs ard
dirontian of the studont's educational efforts by the requlse
teacher is.an Important copanent of the InsLructional progras,
The tnacher’c absince from the classroom for - fRstrctionally)
Fﬂl-'l‘ll'E]ﬂ- activities should be minimized to the greatest degree
pnssihle.

These guidelines wers freparved by Superintendent Mattson with input

fram the Scheal District's principals énd the Risociziion's Professional

= uctivities invalved i the pyrchgse oF 4 hofe that oust b
complezod during of flce hours of nther agencies thee con-
Flict with reqgular schoal bonesg

= Aliness 1n Ehe dmmediste family nol covered wmdov boredvenest
Ivpe leavis

- leal or judicial appointments related to family or persunal
affatrs (Jury duty 5 npacluded from this policy - it 05
owered by law)

- weddings of imediate Tanlly

- "IIEIIIIH'-EI-TH far fanily thet are pat cosersd By borcevonent
policy

- actlvities requiring meptipn with bank official or loan
agency offtcials to trancact Timancis] business

= commnoerant exepcises of immediste fend 1y

= Interviens for professtonad amicyent In edwcation

= mEErgency situatlons swch oas: flopded hasemart, brokon
Water kester, Fire, inoperative Bose heabing systems, =ito-
monbi e acctdent, ele.

= The shnwe 1152 15 Iatendéd as iypical oxamples hut “husiness

leave® 15 not necessarily Timited strictly to these speclfic
1100,

B
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Hights and Bespons il Tities Comrfttes (1es PEAR Commitioe).

M, Bufors. theso quidelines were Finalized, they weve subaitted tn the
Mssactatioly PRSR Committon for inpur, Somo of the, Swgnestions: of tha
Lovwi | Llew were: tncorporated pearly verbatim Inbo; the guideiinns:  Bowever,
the PRAR Comi tten never fora ]y agvesd wizh the guldelines. fecovding e
AR Comittes xenber Carmoll, the Commitico thought | b wiould have more Loput
into the guidelines before thoy wore actually Finaldzed.

15, Mhen the guidalines were belrg developed, thers wos sone abjectlan
by the Assoctation or soee of tha teschers s i what some of the gulde]lines
wire, Lo, the substanes of the middeliees,  Nowever, when the. quilelines
word bedng developod nofther the Association sor any. of tho teachers mode any

formal obijucticn to tho School District's right te Tormulate the guielp] Tees,

tB,  There ware ma formal negoliations reaarding theso guidelines hetween
the Associstian apd the Schonl NEstrict hofare the gifdelines wore adoptod,
COUNT_11

17, The partdes' 1080-DY collectivo hargaining agrestent dotines |
“An Agprieved Person® as "4’ persan, or growp of persons assertiny & grigvance,

I8. Thee Associstion bellaves 1t has both & contractuz] vight tn Tile I
grievancos (a5 4 "group of persens') and a statubory right 0 Mo grievances |
[a5 the exclusive representabive al thi teschars anil as B-party to the
collective bargaining agrapnent ),

19, The Scheol District thinks the Association does rot have the right
to filo grievances. 11 bases this positinm on che parcies’ 1076 negetiatians.
At thase negotiatlons the Asscclation propesed several changes to the con-
tract s grigvance procedure; Including modification af the definition of
“prievant® tnospacifically include the Association, Ouring the course nf
refotistions, the Association droppel ftr whole proposal relating to bhe
griesince procedore.

20, Tho ooy evidence an Ehe recorl pertaining to the \ssociatinn

Fillng nrievances was ellelbed under cross exsninstion of Bsscoiation

MIENnsS Kipston. That testimony was, im 1ts enbirety:

= T
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Bradiey. Fareish (Schoo] District's ropresentative): "Since 1966 Nas
By LEA Ceho Associationd prosecuted as s grievant anything In fromt
GF tha Hnard of l'ersonna] fppeals hesider this esepp®

Wr. Hapstnn:  “Not that 1'm aware nof,*

Hr. Parriszh: “This 15 the very TIrsl tiew the LEA has aber Soag a
arievent in front of the Boasrd of Farsonned Appesls 1n vour (T

Wr. Wipstom: “In oy semory, yes."

Enilfe Lartng (Mscociation's refiresentativel:  “Excuse me, do you mean
the finaml of Peesonne] Nppeals or do pou isean ehR Schia) Nz pod

Mr., Farrishi “Well, or tk& Schonl Baard e nel o this point. Has' the

I:,.Lﬂl Bl d gricyant os far as Fi) fng A gflevance 1n Trunk af the Sehond
aarge®

W, Mapstan:  “[ don"t recall,”

Mro Farvicht. "You haven't participeted in that?*

Mr. Mapsten:  *Ho,o

BISENSS 10N
COUwT I

It 15 the hnaring examiner's determination thal Dofendant Schonl Msirict
did not violate secefon 39-31-401{5) ®Ca hy making undlatera] changes 1n
working conditions without bargaining with Complainant Associatinn reiarding
the bustmess Jeave provision Sn the partipgs" enllective harosining aarnepnl,
Her rexsons Tor this detenednation Were:

1. “The heartng geamwiner was periudded chat business Toavie wWas Eo bo
authurized far somn business-related regson. This detensipation was: suppories
by the plain langusie of the contract, 1.e., the provisian's 1Ll and
Assoctation witnoss Carradl1's description of the arigingl mogmeiation of the
hiusiness Teave provision.

dv To be durn, testimony. of Association witnesses indlcatod Bt
Principal Waver's predocestors had, on sewaral occasions; been lenfent and/or

Erusting in aushirizing busingss ledve. ilowsver, Lhe record d1d a0t estab]ish

[ thet a "past prectics” or wmdorstanding betmern ths Aesoclation ared lhe Schanl

striet had devaloped whiich Teft the reason for business leave entiraly to
the roquesting emolnyer's dldcretion oF made duthorization of the bisiness
leave “automatic” §F 4 substltute were available and advanced notlce were

olyen.
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Whan considering this potnt the hearing examiner carefilly evaluated
Masociation witnesses' testimony abiout their pevdonal éxpericncos Tenarding
the Schoo]l District's adninistrablon of business laave,  Roweyer, sho cave
TiteTle wnight ‘to- thedr Lesifmony shous Teaves granted o nthiy teachirs
because that tostismny wis not spoctfic as lo what kinds of Isaves Bad been
filiLtharized,

Secondly, the hear|ng examiner was mindful that for a past practice
ta ke birding on both pertios 1t must be wequivacal, clearly snunciated and
acted upon, and readily ascertainabile over & ressonshle poriod of time 33
Mixed and established practice sccepted by both parting. [(E1Kourd ani

Elkngard, Hoa drbd bration Works, pags 351,

3o Baving determined Ehat busingss leave was to b used Tor sone
purpose related to business, the hsaring pxamiper noted Lhat the contract
itid not define tho torn "hosiness" amd that it made the Schonl THELFIEL's
principals respeasible For authoFization of the leave.  She therofnre fousi
thae the Schiool Mstrict had a Teyltlieste intorest in developing standirds
ur guldelines by which the provigion could be adnindistersd canststently and
in a4 mannor contofplated by the parties ab the bargainiag table,

superintendent Mabisen's testimny that soch standarls ked been dnveloped
in ursritten form and thal the pripcipals mad Been Instructed of those
standerds Mz mot refuted by lestinony that the instructions nad nol slwavs
Bpn careful by fol Tawed.

4. Im 1581 the School Blstrict developed written ouldelines Tor the
ddilpisiration of busipess Teave, Thils was sobl loproper so lapg as the
Wrltten gulleTines (a) wore hased on 3 reasenable Interpretation of the
contrapt, (B} relflected the neanlng of the provision &5 1t had been
negotisted, and {c) did ant dopart 90 substamco from the aduinietration of
the: provisian under the wmwrd tten guidn b ines .

After careful study of the guidelines therselyes end considesation afl
tha rolevant testimony, the heaving exaniner detenelpsd Lhat Lhe written

ouidodines mat- these crifecia, She. therefore Tuomd thal the School Dldirick

=t 1
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bed pot §1legally fmplemented 2 change In warking cond! Clans rogarding the
business Toaye provision of the contract when Tt adopted Ehe writben
guldedines regarding 119 ‘administrntlon.

COUNT 11

L i5 Lhe kesring examlper's determipation that Defondant Schee] District
Hid nnt viotgte dections 39-31-001{1) ana {4) HCA by refising to accepl =
netevance filel by Commlainant Associiation.

The record clearly fndicated the parties® dramatically opposing apifnlans
on whether the Associabion has tho right to Tile & griovance. |iodever, the
racard waz coeplotely vold of any avidonce that sither party 5ind ever taken
any acgion relative to this lssus, Thore was oo evidénce that the fssoctiation
had ayer Tlled oF attempoad o File a prigvaice; convwersely, there wes ne
pufdmnce that the Schonl Dfsteict liad over refised Lo accept an Assooiation-
Fliel grievance or had ever engaged inany InterTerring, restralning, ar
coerclive sctivity whim the fsdoclation had sttenpted Le Mile & gricvance.

Hor- wah Phere any evidonce that the dssocistion had noser 70 0@d ur

| attesgtnd to Mg 4 prievanco becawse 16 assumed; based on s kniwledos of

Lhe Schael IHstrict®s pasftion, that the Sckool District would retuse to
sccept such a arfevance; thet ft had congtderel filing a grievance it hsd
declded not to do se because |t Hhowsght such action would be futlle.

Thore wis-sinaply no evidence on the eecord that an incidont had ever
necurred nver which - the Associetion kad even wanled to file o grievance.

For the licaring ssaningr to feve found seril in this wnfair labap
practice chargn, shi woild Have had te assume whet the pérties wauld do and
wauld think iF a8 grievable sftustion were to occur,  She cowlid not baze hor
detorminabion in this matter on such speculation. Thorefors, absent iiny
spacifie Infurnétion regarding the Asseciation's iling or attempted Filing
of o grisvance, she had no chodco but to dismiss thiz unfair lebor practicn
charge for lack of found=tiom:

Hor will the hearing esaminer affer her opinion on the yalidity of Ehe
parttes’ positions oh this question. Teo do 5o would ba tmpraper becanse her

Authority tn this matter 18 derived fron section 10-51<006 BCA, & provision

-E'r
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nf the Act which sddresses wnfadre lobar praclices. lewavery: ghe will suggest
that the parries. resolve this questios throigh nocotiations or sesk &
declaraiory rulfng pursuant o section 2-4=600 M08

CONCLUSIOHS GF LaW

I+ Oefendont Fergus County School Dlsteice Ho. 1, Lewistown, Montans
did et violate section 39-30400(0) WCR Ly awbking unflstera) changes In
warking eomil bt Tong. withoul bargaining with Complatment Lewtstiwn Cducaldon
Associalblan, MER regarding the business leave provision in the parties'
ool bective hargaining agresrent.

&, Usfondant Forgus County Schonl THstrict Mo, 1, Lowistown, Montans
did ot vislate sections 39-30-20001) and (5} HOA by refusing to sccept
grindances Flied by Conglainant.

NEDOMHEHECD DROER

This unfair labor practice charge 15 harnhy disnissed,
T 1CE

Exceptions Lo Lhede Findings of Foct, Conpluwsions of Law, end Beroomended
frdar may Be Ted with the Board of Pacsonie) Appeals, Caplte] Station,
Hxlpm . Mantand H0630 within twenty dovs of Sereice,

I no exceptions are Filod, the Hoccomapdod Order shall becope the Final
lbrder of the Goard,
[WTEN Ehin _EE day of Fobrmary, 1%,

BOAAD OF PERSCERMEL APPERLS

Eathvyn WA lkav
zaring Examlnape

CLRTITICATE OF WilL1%S

t, gj‘gmffn_lﬁm}____. dn hersby certlfy and state that |
did nn the l‘r":,r' tay nf M_,_. IR12, matl @ true and coreest
copy of the above Findipns of Fact. Conclustons of Lass and Hepammendad

Urder ta the Tolluwing:

110-




